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CEG S QN AND CROER D SM SSING PETITION

Following a Petition for Gertification filed by the United
FarmVWrkers of Arerica, AFL-Q O (UFW, a representation el ecti on was
held on Cctober 27, 1975, anong the agricultural enpl oyees of Wne
Wrld, Inc. dba Beringer Vineyards (Enpl oyer). The Tally of Ballots
showed the follow ng results:

UFW. . o 45
No Lhion .............. 10
Chal l enged Ballots ..... 6
Total .................. 61

Pursuant to Labor Code Section 1156.3 (c), the Ewl oyer filed
tinmely objections to the election. On Decenber 24, 1975, the Regi onal
Drector dismssed 12 of the said objections and set the remai nder for
hearing. The Executive Secretary subsequently di smssed anot her nine
obj ections and ordered that a hearing be conducted as to the remnai ning four.
These objections, all dealing wth the issue of peak, are now before us en the

records of two



separate hearings conducted on April 27 and 28, 1977, and on Novenber 21,
1978, by Investigative Hearing Examner (IHE Janes E H ynn.

The Board has consi dered the Enpl oyer's objections, the record in
each hearing and the IHE s Decisions, in light of the exceptions and briefs,
and has decided for the reasons set forth below to set aside the el ection.

Labor Gode Section 1156.4 prohibits us fromconsidering any
petition for certification as tinely unless it is filed when the Enpl oyer is
at no less than 50 percent of its peak agricultural enploynent for the current
calendar year. Initially, we reject the Enpl oyer's contention that we shoul d
consi der only those enpl oyees who actual |y perforned work during the
eligibility week in determning whether this requi renent has been net. The
purpose of the peak requirenent is to insure that the nunber of enpl oyees
eligible to vote is representative of the overal|l |abor force which will be
affected and bound by the results of the election. Therefore, in order to
determne whet her the peak requirenent has been net, it is necessary inthis
case to conpare the nunber of enpl oyees eligible to vote wth the nunber of
enpl oyees at the peak of enpl oynent for the cal endar year.

The IHE found that five of the six workers who had been denied
bal | ots were eligible to vote as |aid-off enpl oyees wth reasonabl e
expectations of re-enpl oynent, despite the fact that
NNy
TITTTETETTLT ]
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their nanes did not appear on the relevant payroll records.? In coining to
his conclusion, the I HE applied NLRB precedent which holds, that a |layoff is
presuned to be tenporary and that |aid-off enployees wth reasonabl e
expectations of rehire are eligible to vote.? Athough the NLRB standard of
"reasonabl e expectation of rehire" is not necessarily inconsistent wth our
own eligibility rules, we do not reach the issue here. Ve find that the five
enpl oyees are indistingui shabl e fromthe seasonal enpl oyees di scussed in Rod

MlLellan G., 3 ALRB No. 6 (1977), and are therefore ineligible to vote. ¥

The | HE attenpted to distinguish the five Beringer enpl oyees from
those in Rod MlLellan on the grounds that the Beringer enpl oyees "worked

substantial periods of tinme" for the Enployer prior to layoff, the Enpl oyer
permtted themto live in a Beringer canp during the eligibility payroll
period, and the Enpl oyer nade statenents about re-enpl oynent to them

Testi nony showed that the enpl oyees worked only two and one-half to six and
one-half nonths for the Enpl oyer before their layoff in July 1975.

Furthernore, despite a conpany policy allow ng only enpl oyees to

Y These five enpl oyees are Rafael Quriel, Roberto Al onzo Mendez, Reuben
Pani agua, Rarmon Vargas Plancarte, and Franci sco Fernando Medina. The THE
found that Manuel Medi na was not an enpl oyee with an expectation of rehire and
was therefore ineligible to vote.

Z NLRB v. Jesse Jones Sausage ., 309 F.2d 664, 51 LRRM 2501 (4th Qr.1962);
i ntercontinental Manufacturing Conpany, Inc., 192 NLRB 590, 77 LRRM 1857
11971).

9 In Rod MLellan Co., supra, we found ineligible two enpl oyees who did not
work or receive wages during the applicabl e payrol | period, but who were "on
call" to work for the enpl oyer as needed. These enpl oyees were
ihndi sti ngui shabl e from seasonal enpl oyees who had not yet been hired for the

arvest .
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live inthe canp, it is apparent that nonenpl oyees, such as Minuel
Medi na, lived there.? Representatives of the Enpl oyer nade two
statenents which the | HE considered significant in determning eligibility. in
July 1975, a Beringer forenan, when laying off four of the six workers, told
themthat they could live in the canp during the layoff and that there woul d be
work for themat harvest. |In August 1975, another forenan told the other two
workers that they were on arehire list. Such statenents nade to seasonal
enpl oyees serve to informthemof the possibility of jobs during the harvest
season and do not concl usively establish that |aidoff enpl oyees have a reasonabl e
expectation of re-enpl oynent. The evi dence does not establish that the five
enpl oyees are di stingui shabl e fromseasonal enpl oyees who have not yet been hired
for the harvest. Therefore, we find that the five above-naned enpl oyees are
ineligible to vote and we do not include themin our peak estinate.

The | HE concl uded that three agricultural enpl oyees, Antonio Arizpe,
Sal vador (obi an and B bi ano Zanora, were eligible to vote notw thstandi ng the
fact that their nanes did not appear in the rel evant payrol|l records, as he found
that they were on sick leave during the eligibility period. V& affirmhis
findi ng and concl usi on because the evidence of their injuries, their enpl oynent
histories, and the apparent sick | eave policy of the Ewpl oyer convince us that

these enpl oyees fall wthin the

¥ The record contai ns no evi dence that Manuel Medina worked for the Enpl oyer
during 1975. Athough there was testinony that Medina was on a rehire list, we
find that Medina was not an enpl oyee of the Enpl oyer during 1975.

5 ARB No. 41 4,



eligibility guidelines set forth in Rod MLel lan (., supra. Adding these

three nanes to the 57 enpl oyees who actual |y worked during the eligibility
week, we concl ude that 60 enpl oyees were eligible to vote in the el ection.?
The Enpl oyer contends that we shoul d net uphol d the el ection
because the el ection petition failed to neet the requirenent of Labor Code
Section 1156.4 in that it was filed when the Enpl oyer was at | ess than 50
percent of its peak agricultural enpl oynent for 1975. The Enpl oyer argues
that its peak agricultural enpl oynent occurred during the week ending May 24,
1975, when 129 enpl oyees worked. The Regional O rector used this figure as
his estimate of peak. V¢ have found that the nunber of eligible enpl oyees
during the payrol| period i mediately preceding the filing of the petition was
60.9 Wile 60 is obviously not 50 percent of the estinated peak, the question
presented here is whether the nargin of error inherent in the peak estinmate is

reasonable. In Bonita Packing Go., Inc., 4 ALRB No. 96 (1978), we upheld an

el ection in which 58 enpl oyees were eligible to vote and the Regi ona
Drector's estinate of peak enpl oynent was 119. There we found that the
nargin of error in the Regional Drector's peak estinate was sufficiently
small to warrant uphol ding the el ection. The Enpl oyer invites us to overrul e

the Bonita decision. V¢

Y V¢ adopt, pro fornma, the |HE s conclusions that Franci sco Andrade, Mary
Jane Rossi, Enriquetta Dunck and Ed Tonito were not eligible voters and that
Frank Sculatti and Daryl|l Shaw were eligible voters, as no exceptions were
filed concerning these concl usi ons.

9 These figures are based upon the body-count fornula we adopted i n Donl ey
Farns, Inc., 4 ALRB No. 66 (1978).
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decline the invitation

The second paragraph of Labor Gode Section 1156.4 requires us to
estimate peak. QG ven the setting in which this conputation nust generally be
nade, it can be no nore than that: an estinate. Wen a petition for
certificationis filed, an enpl oyer nay contest the peak allegation. Wether
an enpl oyer contends that it has al ready experienced peak (past peak), or that
It has yet to experience peak (prospective peak) in the current cal endar year
its payroll records fromprior years are critical in supporting either position
Qher factors, such as a change in the types or varieties of crops planted, an
I ncrease or decrease in the acreage, or weather conditions, rmay in any given
situation be determnative of the peak question. Generally, however, payrol
records for prior years are the nost inportant single factor in estinating peak
enpl oynent for a current year. Such records provide a standard for conpari son.

It is conmon Board practice to attenpt to conduct a preel ection
conference on the fifth day followng the filing of the petition for
certification. The question of peak nust be resol ved by then. Because the
enpl oyer has 48 hours fromthe filing of the petition in which to contest the
peak all egation, the Regional Drector nust nake an investigation and a
determnation as to peak wthin three days. A determnation of the nunber of
el igible enpl oyees during the payrol| period i nmedi ately preceding the filing of
the petition nust also be nade during this tine. This task is facilitated by
the payrol|l list itself, the pre-petition lists, and the availability of the

enpl oyees for interviews.
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The use of prior payroll records to establish a peak patternis
much nore difficult. Payroll records in the agricultural setting can range
fromentries on addi ng machi ne tapes, or |abor contractor's notebooks, or
pencil ed | edgers, to conputer printouts. Determning the nunber of
agricultural enpl oyees fromsuch records is no snall task, as there usually
are no ore-petition lists to hel p separate ineligible individuals such as
supervi sors, enployer's close relatives, or confidential enployees.

DCet ermni ng whi ch of the enpl oyees were outside the appropriate bargai ni ng
unit because they worked in a packing shed or a cool er, or in a non-conti guous
unit, nmay be difficult, if not inpossible. Use of prior payrolls can at best
establish an estinate of peak and generally a high estimate. Thus, in close
cases, We are not inextricably bound to the Regional Drector's estinate of
peak enpl oynent. Rather, we look to the | egislative purpose behind the

enact nent of Labor Code Section 1156.4. Its purpose is to insure that the
total nunber of eligible enployees is representative of the workforce who wll
be affected by the results of the el ection and nay becone invol ved in the

col | ecti ve bargai ni ng process.

The Enmpl oyer, citing Ranch No. 1, Inc., 2 ALRB No. 37 (1976),

contands that the Board has indicated that a purely nathenati cal

conpari son of the enpl oynent figures fromthe eligibility period payroll
and the payroll during the peak enpl oynent period wll fully reveal

whet her a petition has been tinely filed in a past-peak enpl oynent case.
Ranch No. 1 was decided during the first six nonths of this Board' s

exi stence
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when the conpl exities and intricacies of peak questions were

difficult to foresee. To the extent that Ranch No. 1 is inconsi stent
wth this opinion, it is hereby overrul ed.

In Bonita, the 58 eligible enpl oyees were 50 percent of 116. The
Regional Drector's estinmated peak was 119. The figure of 116 resulted in a
nargin of error of 2.5 percent in the estimate of 119. In view of our
conparison of a set figure (nunber of enployees eligible to vote) wth an
estimate (the cal endar-year peak figure) and the inherent difficulties
i nvol ved in making the estinmate, we concluded that such a nargin of error was
reasonable. In this case, the 60 eligible enpl oyees were 50 percent of 120.
The Regional Director's estimate was 129.”7 The nargin of error here is
approxinately 7 percent. V¢ find that margin of error unreasonabl e.
Accordingly, the election wll be set aside and the petition for certification
wll be di sm ssed.

RO
It is hereby ordered that the election in this nmatter

THETTTETETTTETTT
THETTTETETTTTTT

 The UFWurges us to reject this peak figure, arguing that changes in the
Enpl oyer' s operati on caused the 1975 enpl oynent figures to be "uni que" and
"unrepresentative" of the Enpl oyer's usual enploynent figures. V& reject this
argunent. A though we may review data for years other than the current

cal endar year, Labor Code Section 1156.4 states that an el ection petition is
tinely filed only if "the enpl oyer's payroll reflects 50 percent of the peak

agricultural enpl oyment for such enployer for the current cal endar year for

the payrol| period i mediately preceding the filing of the petition."
(Enphasi s added. )
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be, and it hereby is, set aside, and that the petition herein be, and it
hereby is, di smssed.

Dated: May 29, 1979

GRALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MOCARTHY, Menber
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CASE SUWARY

Wne VWrld, Inc. dba 5 ALRB N\b. 41
Beringer M neyards (URWY Case No. 75-RG50-S
| HE DECI SI ON |

In an el ection conducted on rtober 27, 1975, anong the enpl oyees of the
Enpl oyer, the Tally of Ballots showed 45 votes for the UFW 10
votes for Nbo Lhion, and 6 chal l enged ballots. The Enpl oyer tinely filed
post - el ection obj ections, and subsequently a hearing was conducted on four of
Its objections concerning peak enpl oynent determnation.

The UFWargued that four enpl oyees not on the eligibility list were
eligible, as they were absent on approved sick | eave during the eligibility
period. The ALOfound that one of the workers was not absent due to disability
as he had been cleared by a physician to return to his usual work but did not do
so; therefore, he was not eligible to vote. The ALOfound that, the other three
enpl oyees were absent during the eligibility period due to disability. A forenan
signed statenents for these three enpl oyees naking themeligible for worker's
conpensati on paynents, and the Enpl oyer's policy was to rehire disabl ed
enpl oyees upon their recovery if work was avail abl e. Two of the three enpl oyees
returned to work after recovering fromtheir injuries and each of the three had
worked substantial amounts of tine for the Enpl oyer prior to being injured. The
ALO concl uded that these three enpl oyees were eligible voters.

S x ot her persons whose nanes were not on the eligibility list appeared to
vote at the election. Declarations were submtted at the hearing stating that
during the eligibility period they had a reasonabl e expectati on that they woul d
be reenpl oyed during the 1975 harvest season, based on their being permtted to
live in conpany housing prior to the harvest. Qe of these six was found
ineligi ble by the AQ due to certain gaps in the payroll records and the absence
of time cards for the entire year. The ALOfound that the other five were
eligible to vote as they had a reasonabl e expectation of rehire and, during the
eligibility period, had received conpensation in the formof housing in return
for being present and avail abl e for harvest work, which they expected because of
statenents and promises nade by the Enpl oyer's forenen.

In determning the peak issue, the ALOfound that the eligible voters
consi sted of the 57 enpl oyees on the list plus the three di sabl ed enpl oyees and
the five others laid off wth reasonabl e expectation of rehire. As these 65
enpl oyees represent nore than 50 percent of either the peak of 126. 6 obtai ned by
averaging, or the 129 obtai ned by enpl oyee count, the ALOfound the petition was
tinely filed and recormended that the UFWbe certified as the excl usive
col I ective bargai ning representati ve.

| HE DECI SION | |

Oh etober 16, 1978, the Board directed reopening of the hearing to take
evidence |imted to the issue of whether the 1975 peak enpl oynent | evel of the
Enpl oyer was unique in that a simlar peak was never reached either before or
since that year.

5 ALRB No. 41



The ALO hel d that the issue was one of first inpression and invol ved
interpretation of the statute and Board precedent which appeared to limt
evi dence on peak agricultural enpl oynent to the cal endar year in which the
el ection was hel d, unl ess an enpl oyer contends that peak agricultural
enpl oynent w Il not be reached until" sone tine after the el ection, per Ranch
No, 1. The ALOheld that statutory interpretati on and
overrul i ng, di stingui shing, or uphol ding Beard precedent are natters for the
Board itself, and that the facts herein were not in substantial dispute.

BOARD DEA S ON

The Board affirnmed the ALOs finding that the three di sabl ed enpl oyees
were eligible to vote, but concluded that the five enpl oyees, when the ALO
found were laid off wth reasonabl e expectation of rehire, were not eligible.
A though these five enpl oyees were told by foremen that they could live in the
canp during the layoff and that there would be work for themat harvest, the
Board found that such statenents nade to seasonal enpl oyees serve to i nfform
themof the possibility of jobs during the harvest season and do not
concl usi vel y establ i sh a reasonabl e expectation of re-enpl oynent. The Board
stated that although the NLRB standard of "reasonabl e expectati on of rehire"
Is not necessarily inconsistent wthits own eligibility rules, it did not
reach the issue here. The Board concluded that the five enpl oyees were not
di stingui shabl e fromseasonal enpl oyees who have not yet been hired for the
harvest, and were therefore ineligible to vote, citing Rd MLellan Co., 3
ALRB No. 6 (1977).

The Board found that there were 60 eligible enpl oyees during the
eligibility period. As the Regional Drector's estinate of peak enpl oynent
during the 1975 cal endar year-was 129, the Board found that the question
present ed was whether the 7 percent nargin of error inherent in the peak
estimate was reasonable. In answer to the Enployer's contention that Ranch
No. 1, Inc., 2 ALRB No. 37 (1976) permts only a purely nathemati cal
conpari son of the enploynent figures fromthe eligibility period and the peak
enpl oynent period i n past-peak cases, the Board overruled Ranch No. 1 to the
extent that it is inconsistent wth this opinion.

The Board referred to Bonita Packing Go., Inc., 4 ALRB Nb. 96 (1978),
wherei n the Board uphel d an el ection in which there were 58 eligibl e enpl oyees
and a nargin of error of 2.5 percent in the peak estinmate of 119. The Board
held that that nargin of error was reasonable, but that the 7 percent nargin
of error in the instant case was unreasonabl e, and accordi ngly, set aside the
el ection and dismssed the petition for certification.

* * %

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * %
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STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
WNE WIRLD, INC, dba
BER NFZER M NEYARLS,
Enpl oyer, Case Nb. 75-RG50-S
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.

Gary P. Sholick, Littler, Mendel son,
Fastiff & Tichy, for the Enpl oyer.

W Dani el Boone, for the Lhited Farm
VWr kers of Arerica, AFL-AQ

DEQ S AN
STATEMENT F THE CASE
JAMES E FLYNN Investigative Hearing Examner: This case was

heard before ne on April 27 and 28, 1977 in &. Helena, California. The
Lhited FarmWrkers of Anerica, AFL-AQ (hereafter the "URW) filed a
petition for certification on Qtober 20, 1975.Y By notice and direction
of the Agricultural Labor Relations Board (Thereafter the "Board') , an

el ecti on was conducted on Cctober 27 anong the enpl oyees of Wne Vérl d,

Inc., dba Beringer M neyards (hereafter the "Enpl oyer” or the "M neyard").

¥ Wl ess othervise specified, all dates refer to 1975.



The tally of ballots was as fol | ows:

URwW 45
No Uhi on 10
Lhr esol ved chal | enges 6
Tot al 61

The Enpl oyer filed tinely objections to the election. By order dated Decenber
24, the regional director dismssed 12 objections and set the renai nder for
hearing. The executive secretary of the Board subsequently di smssed nine

ot her objections and ordered that this hearing be conducted to take evi dence
on the renai ning four objections.

Al parties were represented at the hearing and were given a ful
opportunity to participate in the proceedings. Both submtted post-hearing
briefs.

WUoon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the argunents nmade by the parties, |
nake the follow ng findings of fact, conclusions, and recomrendati ons.

FI NDNGS GF FACT

. Jurisdiction
Nei t her the Enpl oyer nor the UFWchal | enged the Board' s
jurisdiction. Accordingly, |I find that the Enpl oyer is an agri cul tural
enpl oyer wthin the neani ng of Labor Gode Section 1140.4(c), that the UFWis a
| abor organi zation wthin the neaning of Labor Code Section 1140.4(f), and

that an el ection was conducted pursuant to Labor Code Section 1156. 3.



1. The Aleged M sconduct

The objections set for hearing all ege four grounds for setting
aside the election. First, the Enployer alleges that the allegation nade in
the certification petition that the Empl oyer's current payroll was 50 percent
of peak agricultural enployment was incorrect. Second, the Enpl oyer alleges
that the Board and the regional director inproperly and erroneously failed to
dismss the certification petition because the petition was not tinely filed
wth respect to peak. F nally, the Enpl oyer alleges that in failing to
dismss the petition and in -conducting the election, the Board directly
contravened Labor Code Sections 1156.3 and 1156.4 and 8 Cal . Admn. Code
Section 20310(1975); re-enacted as 8 Cal. Admn. Code Section 20310(1976).

[11. Qperation of the Business

The Enpl oyer nanages | and owned or | eased by (rosse &
Bl ackwel | Preferred M neyard Properties (hereafter "Qrosse &
Bl ackwel | ") and used for the production of wne grapes. The Enpl oyer's
operations are divided between the vineyard and w nery departnents. ?
These departnents are separate operations, each wth its own set of books,
nmanagenent, personnel and profit and | oss statenents. The

prinary contact between the two departnents occurs when grapes

harvested by the vineyard departnent are transferred to the wnery.?

2] There are other departnents, such as sal es and narketing, whose
operations are not directly related to the issues in this case.

3/ Qapes harvested by the vineyard departnent are sent to the Beringer
Wnery i n Napa, except on a few occasi ons when grapes are sold or traded to
other wneries. The Beringer Wnery gets 75 tc 30 percent of its grapes
fromthe vineyard depart nent.



The vineyard departnent is responsible for taking the grapes from
planting of the vines to harvest. OQverall responsibility rests wth vineyard
nmanager Roy Raynond. He is assisted by three ranch forenen and one
mai ntenance forenan.?  The forenen directly oversee the work of agricul tural
enpl oyees who carry out nornmal vineyard operations, such as planting, pruning,
tying, trellising, suckering, harvesting, and tractor driving. Raynond al so
enpl oys a personal secretary and another clerical enployee to assist himwth
general office duties and payroll work.® The vineyard departnent al so nanages
two | abor canps owned by rosse & Bl ackwel | and assi gns housing, on a space
avai | abl e basis, to enpl oyees who apply for residence in the canps.?

V. Tineliness of Petition with Respect to Peak
A Qurrent Payroll - Enpl oyees Higible on List
The last payroll period prior to the filing of the certification

petition was ctober 12 through 18. The nunber of enpl oyees

4/ The ranch forenen at the tinme of the el ection were Roberto Lopez, Dennis
Hall, and WIliamPickering. The nmai ntenance forenan was Qly
Scul atti.

5/ Raynond' s personal secretary is Mary Jane Rossi. The other clerical
enpl oyee is Enriquetta Dunck.

6/ The canps are in Knight's Valley in Sonona and in Yountville in Napa.
The el ection was conducted in front of the Yountville canp 7b» T<»3l

property and buildings are owned by Orosse & Bl ackwel . The Vi neyard pays
and i s responsi bl e for upkeep and
utilities.



7/
wor ki ng on each day of the period were as foll ows:

Day 10/12 10/13 10/14 10/15 10/16 10/17 10/18

Empl oyees - 0- 56 57 48 43 48 -0-
Inthis period CGctober 12 was a Sunday, and Cctober 18 a Saturday. There was
no turnover in the workforce. nly 57 persons worked during the payroll

period, although there were days when all 57 did not work.

B. Qurrent Payroll - Enpl oyees Absent Due to Dsability

1. Basis for claamof eligbility

Four persons appeared to vote at the el ection and were chal | enged
by Board agents on the ground that their names did not appear on the |ist
of enpl oyees who worked during the rel evant payrol| period. They were
Antonio Arizpe,¥ Salvador Qobi an, bi ano Zanora, and Franci sco Andrade.

Board agent Frank Lenus testified that he di scussed the
eligbility of these voters prior to the election wth Regional D rector
Apol i nar Aguil ar and another Board agent. They decided that persons who
appeared to vote claimng that their names were not on the |ist because of
absence due to disability would be allowed to vote chal | enged bal | ot s.

Manuel Castillo, a UFWobserver at the election, testified that he
si gned decl arations on behal f of each of the four and gave themto Lenus. The

four voters were then permtted to vote under chall enge.

77 Enployer Exhibits 3, 4, 5 and 6. Enployer Exhibit 3 is a summary prepared
fromenpl oyee daily tine cards and a conputer printout. Enployer Exhibit 4
consists of the enployee daily tine cards used to conpile the sumary.

Enmpl oyer Exhibit 5 is the conputer printout. Enpl oyer Exhibit 6 consists of
enpl oyee daily tonnage picked figures which appear on the daily tinme cards and
are then transferred to the summary sheet and conputer printouts.

8/ Arizpe was al so known as Antoni o Mya.



The declarations filed by Castillo are identical for each
of the four voters.? They state that the four were enpl oyees whose

nanes were left off the eligibility list only because they were on sick | eave
and receiving disability paynents. According to Castillo these declarations
were prepared for himby UFWattorney Barbara Rhine before the election. He
then signed the decl arati ons when the enpl oyees appeared to vote. Gastillo
testified that the four told himthat they were receiving disability paynents,
but that he did not personally know that they were.

2. Bvidence of disability

None of the four enpl oyees testified at the hearing. Castillo's
declarations as to their disability are hearsay and insufficient in thensel ves
to support a finding. They do, however, suppl ement ot her nore credible
evidence in the formof Enpl oyer business records. These records indicate
that three of the four enpl oyees were injured in work-rel ated accidents prior
tothe election and that their injuries prevented themfromreturning to
normal work until after the week used to determne eligibility to vote.

Payrol | records, worknen's conpensation clains, and

accident investigation reports, kept by the Ewployer inits regul ar

course of business, were entered into evidence as exhibits.®  \ineyard

9/ The decl arations are UFWExhi bits 1 through 4.

10/ Empl oyer Exhibit 5 consists of enployee daily tine cards show ng the

enpl oyees who worked in the eligibility period. Enployer Exhibit 5is a
conputer printout of enpl oyees based on Enpl oyer Exhibit 4. Enpl oyer Exhibit 7
is a summary of worknen's conpensation clai ns for 1975 drawn fromreports of
injury or illness, accident investigation reports, and physician's reports
contal ned i n Enpl oyer Exhibit 8. Enpl oyer Exhibit 10 consists of the

Enpl oyer' s payrol | records for cal endar year 1975.. Enpl oyer Exhibits 12, 13,
and 15 are summary sheet drawn fromrecords' of the Wnegrowers Foundation by
Raynmond on heal th benefit clains paid to Beringer enpl oyees.
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nmanager Raynond identified the various records and expl ai ned their node of
preparation. The rel evant records were nade at or near the tine of the
enpl oyees' injuries by managerent personnel or physicians visited for
treatnent. | find that these records are trustworthy evi dence upon which
reasonabl e persons would rely in the conduct of serious affairs to showthe
nanes of enpl oyees injured, the cause and date of injury, and the | ength of
absence fromwork because of the injury.

Raynond testified that an enpl oyee who sustains a job-rel ated
injury reports to his forenan. The foreman then fills out an acci dent
investigation form Raynond signs off on the formif he believes the
injury is job-related, and this starts the paynent of worknen's
conpensation. Forns for the four enpl oyees in question were signed by
forenen Hall or Lopez and Raynond and were entered in evidence as part of
Enpl oyer Exhibit 8. According to Raynond, the Enmpl oyer's policy was to
rehire di sabl ed enpl oyees upon their recovery if work was avail abl e and the
enpl oyees were in good standing wth the conpany. Wiile an enpl oyee was on
disability | eave, no paynents were nmade into heal th i nsurance or pension
funds since these itens were conputed as a percentage of wages pai d.
Raynond further testified that there were no enpl oyees on sick | eave or
vacation in the eligibility week and that all job positions had been
filled.

Gonpany records indicate that Arizpe was originally hired

for work with Beringer on Novenber 14, 1973,% and that in 1975 he

wor ked every payrol | period but one between January 4 and Septenber 27.%

11/ Epl oyer Exhibit 8. The Eployer's Report of Qccupational Injury or
[l1lness, line 12A for Arizpe lists his original date of hire.

12/ Enpl oyer Exhibit 10.



Records al so show that Arizpe was off work from Septenber 26 to

Qctober 17 because of an injury to his hand sustai ned while driving

a tractor; ¥ consequently, his nane did not appear on the payroll

for the week ending Gctober 18. Arizpe later returned to Wrk during four

payrol | periods fromNovenber 29 through Decenber 20. ¥

Sal vador (obi an was originally hired by the Enpl oyer on
Septenber 28, 1973. ¥  He worked in every payrol | period between
May 17 and August 30 in 1975. ¥  Records show that he was of f work
due to an injury to his hand begi nning August 28. ¥ \Mile the
records do not specify the Iength of his disability, Gastillo
testified that Gobi an appeared to vote wearing a cast on his hand.

Bi bi ano Zanora cane to work for Beringer on June 6, 1974. %
In 1975 he worked every payrol| period fromMarch | through

Sept enber 27. Y Records show that he was of f work from Sept enber 22

to Novenber 24 because of an injury sustained while lifting pipein a

vineyard.® A physician's report on ...the injury estinmated the period

13/ Enpl oyer Exhibits 7 and 8.

14/ Enpl oyer Exhi bit 10.

15/ Enpl oyer Exhibit 8.

16/ Enpl oyer Exhibit 10.

17/ Enployer Exhibits 7 and 8. Wat appear to be physician's records on
Gobian's injury are largely illegible. Records also indicate that the
Enpl oyer contested its liability for Cobian's claim but there is no

i ndi cation as to the reasons.

18/ Enpl oyer Exhibit 8. 197

19/ Enpl oyer Exhibit 10.

20/ Enpl oyer Exhibit 8. Enployer also apparently contested its liability.



of disability for regular work as eight weeks, and for nodified
work as one week. Another physician's report states that Zanora
could return to work on Novenber 24. # Records further show that
he worked the payrol|l period ending Cctober 25, but no ot her weeks
for the remai nder of the year.#

Franci sco Andrade was first hired by the Enpl oyer on

My 3, 1974. £ He worked every payrol | period between March 15 and
August 2 in 1975.% Records show that he was off work fromJuly 28

t hrough Septenber 2 because of a tw sted knee sustai ned whil e cl eani ng
around grapes in a vineyard.2 A physician's report dated Septenber 2
states that Andrade was ready to return to his usual work.?  Records
al so showthat he returned to work for the payroll periods endi ng
Septenber 6 and 13, but did not work again for the Enpl oyer the
renai nder of the year.%
Gobi an, Zanora, and Arizpe worked in the payroll period ending May
24. This was the Enpl oyer's., period of peak agricul tural enpl oynent.
3. Test applicable to eligibility of disabled enpl oyees.
The NLRB has held that a person who has the status of an

enpl oyee on sick or disability leave at the tine voter eligibility

21/ Ibid.

22/ Enpl oyer Exhibit 10.

23/ Enpl oyer Exhibit 8.

24/  BEpl oyer Exhibit 10.

25/ Bl oyer Exhibit 8.

26/ Enpl oyer Exhibits 7 and 8.
27/ BEnpl oyer Exhibit 10.



is determned is eligible to vote in a representation el ection even
though his or her nane does not appear on the rel evant payroll.%

An enpl oyee on sick or disability leave is presuned to renain in
that status until recovery. A party seeking to overcone the-
presunption nust nake an affirnative show ng that the enpl oyee

has resigned or been di scharged. ®

The Board has taken a position concerning the eligibility
of enpl oyees on sick or disability leave which is simlar to that of
the NNRB. In Rod MlLellan Go., 3 ALRB No. 6 (1977) , the Board hel d
that enpl oyees on unpai d sick | eave may, under appropriate circum

stances, vote. The Board thereby rejected its earlier rule laid
down in Yoder Bros., Inc., 2 ALRB Nb. 4 (1976) that only enpl oyees
who were paid or entitled to be paid for the applicabl e payroll

period were eligible to vote. In doing so, the Board voted that it
was "inequitable to grant the vote to enpl oyees who perhaps wor ked
half a day for an enpl oyer, and to deny the vote to | ong-standi ng
enpl oyees who happened to be absent during the single rel evant
payrol | period.” In deciding the eligibility of an enpl oyee on
tenporary sick or disability | eave, the Board w Il consider such
factors as the enpl oyee's history of enpl oynent, continued paynents
into i nsurance funds, contributions to pension or other benefit
prograns, and any ot her rel evant evi dence whi ch bears upon the
guestion of whether or not there was a current job or position
actual ly held by themduring the rel evant

payrol | period. ¥

28/ NLRB v. AAkinson Dredging Co., 329 F.2d 158, 55 LRRV 2598
(4th dr. 1964).

29/ Sylvania Hectric Products, Inc., 119 NLRB 824, 41 LRRV 1188
(1957); Wight Manufacturing Conpany, 106 NLRB 1234, 32 LRRM 1365
(195

30/ Rod Mlellan @., 3 ALRB No. 6 (1977).
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4. Facts in their |egal context

The UFWargues that the four enpl oyees in question were all on
disability | eave and recei ving workers conpensation in the rel evant payrol l
period and shoul d be considered eligible to vote. The Enpl oyer argues that
none of the four, in particul ar Franci sco Andrade, shoul d be consi dered
eligible to vote because the evidence was not sufficient to show they were
receiving disability paynents.

The Enpl oyer further argues that even if they were receiving
disability paynments, they would not be eligible to vote because their job
positions had been filled by other enpl oyees so that they woul d not have
perfornmed work but for an absence due to disability. Furthernore, the
Enpl oyer argues, none of the enpl oyees in question received continued payments
on their behalf to any insurance, pension, or other benefit prograns.

Fnally, the Enpl oyer states in its post-hearing brief that Gobian and R vas,
an enpl oyee not at issue who appears in the disability records introduced in
evi dence, abandoned their jobs after filing disability clains, although no
evi dence was introduced to this effect at hearing.

The Enpl oyer' s busi ness records on disability showthat forenen and
vi neyard nanager Raynond signed forns approving disability paynents for job-
related injuries. This is consistent wth Raynond s testinony on the
Enpl oyer' s procedures in such cases. Al four were absent during the rel evant
eligibility period, but the evidence shows that only three of the four
enpl oyees were absent due to disability. As pointed out by the Enpl oyer, a
physician's report included as part of Enpl oyer Exhibit 8 indicates that
Andrade was ready to return to his usual work and that he did so for two
payrol | periods in Septenber. Atherefore, find that his absence was not due

todisability and that he was ineligible to vote.
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The renai ning three enpl oyees were absent during the
rel evant period due to disability. Records showthat two of these enpl oyees,
Zanora and Arizpe, returned to work after recovering fromtheir injuries.
Thus, the evidence shows that they woul d have worked but for their absence due
to tenporary disability. Each of the three had worked substantial anmounts of
tine for the Enployer prior to being injured. | do not find the fact that the
Enpl oyer may have hired ot her enpl oyees to tenporarily performtheir jobs
persuasi ve on the question of eligibility. Nor do | find the | ack of
continued paynents into health, pension, or other benefit paynents rel evant in
light of the evidence that sone paynents were tied to wages paid and in |ight
of the fact that workers conpensation is a kind of continued benefit paynent
provided in part by an enployer. 1, therefore, find that Arizpe, Gobian, and

Zanora were eligible voters.

C Qrrent Payroll - BEwployees Laid Gf Wth a
Reasonabl e Expectation of Ewploynent in the
Fut ure

1. Basis for eligihbility

S x other persons appeared to vote at the el ecti on whose
nanes did not appear on the list of eligible voters. They were
Raf ael Quriel, Roberto Alonzo, ¥ Reuben Paniagua, Ranon Vargas
M ancarte, Francisco Fernando Medina, and Manuel Medina. Their claim
toeligiability is contained in declarations filed on their behal f by

UFWobserver Castillo. ¥  The declarations, like those filed by

Castillo on behal f of the four workers claimng eligibility due to

31/ Aonzo was al so known as Roberto Mendez.
32/ The declarations are UFWExhibits 5 through 10.
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disability, were witten by UFWattorney Rhine before the el ection and then
signed by GCastillo when the enpl oyees appeared to vote. The decl arations are
identical for each enpl oyee. They state that the six were eligible to vote
because during the payrol| period preceding the filing of the petition they
had a reasonabl e expectation that they woul d be re-enpl oyed during the 1975
harvest seasons and that this expectation was based on their being told to
live in housing bel onging to the Enpl oyer because there woul d be work during
the harvest. The declarations further state that the workers had to work
smal | jobs to support thensel ves and their famlies, but had not taken

per manent j obs el sewhere and woul d take a job with Beringer immedi ately upon
bei ng rehired.

None of the six enployees testified at the hearing. Castillo's
declarations are hearsay and insufficient in thensel ves to support a
finding. F ve persons, however, testified on the issue of the eligibility
of these enpl oyees. They were Castillo, Raynond, Lenus, Dennis Hall, and
Robert o Lopez.

The UFWraised the eligibility of these enpl oyees at the pre-
el ection conference. Board agent Lenus testified that a decision was nade,
foll ow ng discussions wth the regional director, not to allow the six
enpl oyees to vote, challenged or otherw se. He confirned that the six
appeared to vote, were refused chal |l enged ballots, and that Castillo filed

decl arations on their behal f.=

33/ Wiile not directly at issue in this case, the decision not to allowthe
si x enpl oyees to cast chall enged ball ots was erroneous. NLRB precedent clearly
hol ds that enpl oyees laid off for econom c reasons who have a reasonabl e
expectation of returning to work in the future are eligible to vote. See Al-
Anrerican Dstributing Go., Inc., 221 NLRB/NQ 155, 91 LRRM 1143 (1975).
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2. Hring and layoff policy

M neyard nanager Raynond testified that the Enpl oyer used the term
"termnated’ to refer to enpl oyees who were laid off and who woul d not be
considered for rehire. The term"laid off" was applied to enpl oyees who were
laid off and who woul d be considered for rehire. According to Raynond, al
| ayoffs at the i neyard were pernanent, including the July 1975 layoff in
guestion. Raynond stated that a laid off enpl oyee was required to conplete a
new appl i cation for enploynent in order to be rehired and that all laid off
enpl oyees had the sanme chance of being rehired when work becane avail abl e

It is clear fromRaynond' s testinony on cross examnation that,
contrary to his direct testinony, sone |ayoffs at the vineyard were tenporary
and that in these cases enpl oyees had a reasonabl e expectation of rehire. The
Enpl oyer hires both regul ar and seasonal enpl oyees. The seasonal workforce is
relatively stable with sone enpl oyees working the najority of the year for the
Vineyard. For exanple, two of the laid off enpl oyees in question worked hal f
the year and Castillo worked over ten nonths. A the end of the work year,
shortly after harvest, nost of the seasonal enpl oyees go to Mexico and return
begi nni ng around January for the next work year. Raynond testified that the
Enpl oyer views this slack period as a kind of vacation. Seasonal enpl oyees
are paid a lunp sumequi valent to six percent of gross wages in lieu of the
pai d vacations provided to regul ar enpl oyees. This noney is used to pay for
the return to Mexico and to support the seasonal enpl oyee during the slack
period. Raynond testified that enpl oyees |eaving at the end of a work year who
are good workers are told that they can expect to be rehired upon their return

if work is available. No evidence was presented
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at the hearing to show whet her | abor needs at the Vineyard fl uctuated
yearly so that |ong-tine enpl oyees coul d not expect to be rehired upon
their return.

In addition to year end layoffs, it is clear that sone | ayoffs
during the work year are tenporary and that enpl oyees invol ved have a
reasonabl e expectation of rehire. According to Raynond, he sonetines |ays of f
enpl oyees because of a lack of work, but tells themthat they can continue
living in the Enpl oyer's | abor canps because he expects to have work and
rehnire themin a fewweeks. This treatnent differs fromthat given termnated
or permanently laid off enpl oyees who are expected to find ot her housing.

The Enpl oyer' s policy on enpl oyee residence in | abor
canps operated by the Mineyard is intertwned wth its housing policy. Raynond
testified that enpl oyees seeki ng housing in the canps nade application for
resi dence whi ch he approved on a space avail abl e basis. Enployer Exhibit 11
is alist of all enploynment applications giving | abor canps as the enpl oyee's
pl ace of residence. Raynond testified that listing of the | abor canp as
resi dence did not nean that the person actually lived in the canp. It could
nean that the person wanted to live in the canp, that he or she was al ready
living there, or that he or she had no other address to give. HEght of the
nine applications in the list give the enpl oyee's residence as the Yountville
canp. None of these applications are fromGastillo or the six enployees in
guestion, even though Castillo's uncontradicted testinmony shows that he and
the six were living in the Yountville canp at the tine of the election.
Castillo also testified that the Yountville canp had three barracks, and the
Sate Roster of Labor Canps lists the capacity of the Yountville canp in 1975
as 18
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persons. This evidence indicates that there were nore enpl oyees residing at
the Yountville canp than are shown on the applications introduced i n evidence
and that it was possible to obtain housing w thout going through the fornal
appl i cation process about which Raynond testified. Raynond admtted that no
roster of enployees living at the canp was kept.

Rayrmond testified that only current enpl oyees actual |y working or
enpl oyees laid off wth a reasonabl e expectation of rehire could live in the
Vineyard s | abor canps. Nb rent was charged to such enpl oyees. Canp housi ng
was not considered as a part of enpl oyee conpensation, but rather a benefit
derived fromenpl oyee status. Raynond was ultinately in charge of |abor canp
housi ng, but imedi ate responsibility for the Yountville canp rested wth
Roberto Lopez who was forenan on the ranch on which that canp was | ocat ed.
According to Castillo, Lopez was responsible for putting together harvest
crews for Raynond, a fact which Lopez and Raynond denied. Dennis Hall,
foreman at anot her ranch, however, testified that he drew his work crews from
enpl oyees living at the Yountville canp because there was no housi ng at the
ranch he nanaged.

3. Laid off enpl oyees —Rafael Quriel, Roberto A onzo, Reuben

Pani agua, Rarmon Vargas Pl ancarte, Francisco Fernando Medi na,
and Manuel Medi na

Sonetine in July of 1975, Raynond ordered a sizeabl e reduction
in the size of the Mneyard s workforce. Records show that the nunber of
paychecks issued fell from94 on July 5to 73 on July 19 and 62 on July
26. The workforce then stayed at approxi nately 60 enpl oyees until after
harvest when it fell to six enployees before rising again i n Decenber.

Raynond testified that the July |ayoff was ordered
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because of a lack of work. At the tine enpl oyees were tying and suckering
vines and driving tractors at the various ranches. The decision on which
enpl oyees to lay off was nade by Raynond on the recommendations of the
forenen as to whomthey wanted to retain.

Manuel Castillo appears to have been a trusted enpl oyee of the
Vi neyard. Records show that he worked ten of the 12 nonths of the 1975 work
year and was again working at the Vineyard at the tine of his testinony. He
testified that on a Vdnesday in July foreman Hall told himthat he was goi ng
to lay off sone workers. Later in the day, Castillo was present when Hal |
called the enployees to be laid off. Among those called were Quriel, A onzo,
Pani agua, and Plancarte. GCastillo heard Hall tell these' four workers that it
was their last day, that their checks were not yet ready, but that he woul d
get themand give themto Gastillo for distribution at the Yountville canp.
The four workers then asked Hall when there woul d be nore work and were tol d
that during harvest there woul d be work picking grapes. They asked what they
were going to do until that tine, and Hall replied that they could stay in
canp until the start of harvest and then work on the harvest.

Prior to the layoff A onzo worked about six and a half nonths for
the Vineyard, P ancarte five and a half nonths, and Quriel and Pani agua two
and a half nonths each. Quriel, A onzo, Paniagua, and Pl ancarte all worked in
the payrol | period ending May 24. This was the Enpl oyer's period of peak
agricul tural enpl oynent .

About a nonth after the July 16 | ayoff and two or three weeks
bef ore the begi nning of harvest, a second conversation between |aid of f
enpl oyees and a foreman occurred. GCastillo testified that on this occasion he
was present at the Yountville canp when Roberto Lopez told Quriel, Pani agua,

and Manuel Medina that he had their names
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on alist of persons to be hired at harvest. GCastillo testified that he saw
the list to which Lopez referred, but could not see the nanes on the |ist.

Lopez denied this conversation, all responsibility for
hiring harvest crews, and the existence of a list. He admtted on cross
exam nati on speaki ng to persons who cane asking for work.

Two ot her enpl oyees, Franci sco Medi na and Manuel Medi na, cl ai ned
eligibility to vote as enpl oyees laid off wth a reasonabl e expectation of
rehire. The Enpl oyer admts in its post-hearing brief that payroll records
show that Fernando Medina was laid off on July 7. No evidence was present ed
at hearing as to the circunstances of his layoff. There is no evidence that
Manuel Medi na was
| aid off and payroll records do not show a record of enpl oynent for
hi m* Medi na, however, was present when Lopez nade hi s statenent
about rehiring enpl oyees, and he and the other five enpl oyees in question all
lived in the Yountville canp... Raynond testified, that if these enpl oyees
lived in the canp, it was wthout his know edge or perm ssion.

Castillo testified on cross examnation that the four enpl oyees

laid off on July 16 were all working at tenporary jobs

347 The absence of Manuel Medi na' s nane frompayrol | records does not
concl usi vel y show that he was not enpl oyed. Raynond testified that the
prinary evi dence of enpl oynent is the enployee's daily tine card. These
cards were only supplied for the peak and eligibility weeks. Testinony
showed that in those two periods some enpl oyees whose nanes appeared on
cards as working did not appear on the conputer |ist of enpl oyees for the
conparabl e period. Thus, absence of an enpl oyee's nanme fromthe conputer
l:li at of enplkoyees for 1975 does not concl usively show that the enpl oyee

id not work.
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during the relevant eligibility period while continuing to live at the
Yountville canp. According to Castillo, he was told by Quriel in August that
he was working snmall jobs and that at the tine of the election he was picking
grapes for Charles Krug. GCastillo assunmed that M ancarte was working snal

j obs because he saw himleave the Yountville canp three or four tinmes a week
inthe norning and return dirty in the evening. A onzo told Gastillo that he
was working at a tenporary job fixing a railroad for a salt conpany and was
laid off there after the election. Paniagua told Castillo that he was worki ng
for sone farnmer whose nane he could not recall.

The Enpl oyer admts inits post-hearing brief that its payroll
records support Castillo's nenory as to the lay off and the date. According
to the admssion, Quriel, A onzo, Paniagua, and P ancarte were laid off on
July 16, a Wdnesday. Hall could recall the |ayoff and events descri bed by
Castillo only in general terns. Hall testified that any conversation woul d
have been wth all four enpl oyees because they were nenbers of the same crew
but he could not recall the specific neeting on July 16. He stated that he
woul d not have told enpl oyees that they would definitely be rehired, but only
that there was a possibility of rehire. Hall testified further that he
particul arly woul d not have promsed work to Quriel because he felt that
Quriel was a bad worker and wanted to get rid of him but evidence indicates
that Quriel was laid off rather than termnated, and Raynond coul d not recal
on cross examnation whether Quriel was enpl oyed in cal endar years subsequent
to 1975. Hall stated that he would not have told the four enpl oyees that they
could not continue living in the Yountville canp because he was not in charge

of the housing there and did not have authority to nake such statenents.
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The Enpl oyer contends that UFWevi dence on this i ssue shoul d be
totally discredited because it is based on hearsay and the testinony of a
bi ased wi tness. The Enpl oyer argues that the UFWs failure to produce any
of the six enployees in question at the hearing deprived it of the
opportunity to cross-examne W tnesses about their reasonabl e expectations
of rehire.

| amnot persuaded to discredit Castillo on the basis of bias. The
evidence introduced at hearing by both parties on the eligibility of the six
enpl oyees is based on the testinony of w tnesses who could be said to have a
bias in favor of the party on whose behalf they testified. GCastillo was a UFW
observer at the election and stated that he told other enpl oyees that he
supported the UFW Raynond is the top nanagenent person at the M neyard.

Hal | and Lopez were ranch forenen, although Hall was no | onger enpl oyed by the
Vineyard at the tine of the hearing. For these reasons | do not conpletely
credit or discredit the testinony of any witness on the basis of bias, but
instead rely on the consistency or inconsistency of testinony.

The Enpl oyer's argunent that it was prevented fromcross exam ni ng
the six enpl oyees is al so not persuasive. The standard for determning
elighbility of these enpl oyees is objective evidence, rather than their
subj ective perceptions. The Enpl oyer had the opportunity to examne and cross
exam ne W tnesses who provided the objective evidence. Wile the UFPWdid not
produce the enpl oyees as w tnesses, the Enpl oyer did not provide evidence from
its records as to the seasonal pattern of layoff and hiring over a nunber of
years.

| do not discredit Castillo as requested by the Enpl oyer,
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because of his deneanor on the stand; his lack of famliarity wth the English
| anguage, particularly that contained in the declarations; and his adm ssi ons
on cross examnation that he did not know personal |y whether certain facts
contai ned-in his declarations were true. Under intensive and skillful cross
examnation by Enpl oyer's counsel, Castillo's testinony renai ned generally
consistent with statenents contained in the declarations. He was able to read
the declarations haltingly, but wth no substantive errors. The apparent
vari ance between his testinony and the declarations as to his know edge of
certain facts was due to a msunderstanding as to the basis for his know edge.
Thus, sone of the facts contained in the declarations were not based on his
personal know edge, but on statenents nmade to himby the laid off enpl oyees or
on concl usions drawn by himfromhi s observati ons and experiences at the
Vineyard. For exanpl e, the Enployer's post-hearing brief argues that
Castillo's declaration states that the Medinas were told to continue living in
conpany housing, while his testinony at hearing was that he never heard such a
statenent made and that this shows an inconsistency. The record shows that
the basis for Castillo's know edge is not his having heard such statenents,
but the Medi nas' continued residence in conpany housi ng and his know edge of
conpany policy, which corresponds to Raynond's, that persons not working for
the Mineyard could not live in the canp. Thus, his testinony i s not
i nconsi stent with the declarati ons.

The only uncontradi cted evidence is that all of the six
enpl oyees, wth the exception of Manuel Medina, worked for periods of from
two and a half to six and a half nonths for the Enpl oyer prior to bei ng
laid off inJuly; that all six, including Manuel Medina, continued to |ive

in the Yountville |abor canp; and
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that residence in conpany | abor canps was reserved for current enpl oyees or
those laid off wth a reasonabl e expectation of rehire. The dispute,
therefore, revol ves around the question of whether their |ayoff was pernmanent
or tenporary, whether the enpl oyees had a reasonabl e expectation of rehire,
and the testinony of various wtnesses to be credited on these subjects.

| credit Castillo' s testinony that Quriel, A onzo, Paniagua, and
M ancarte were told by Hall that they could continue to live in the Yountville
canp and work on the harvest. GCastillo renenbered the event in detail,
i ncluding the day of the week the conversation occurred. In contrast, Hall's
testinony was general and specul ative. Wile his failure to renenber the
specific events in question which occurred nore than a year before his
testinony seened genuine, | cannot discredit specific testinony such as
Castillo's on the basis of such a general denial.

| do not credit Lopez's denial that he told Quriel, Paniagua, and
Manuel Medina that he had their nanes on a list of persons to be hired for
harvest. Lopez's denial of any responsibility for hiring was inconsi stent
wth both Castillo's and Hall's testinmony. According to Castillo, Lopez put
toget her harvest crews for Raynond. Hall testified that he and other forenen
could hire wth Raynond s approval. Thus, while forenen did not have the
final say in hiring, they did exercise substantial authority through their
recomendat i ons over who was hired and fired. This was inconsistent wth
Lopez's total denial of responsibility. Furthernore, in spite of hard cross
examnation, Castillo continued to strongly assert that he had seen Lopez wth
alist to which he referred when the enpl oyees asked hi mabout work. Finally,

Hal | testified that work crews at his ranch were supplied by Lopez from
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enpl oyees living at the Yountville canp.
Raynond' s testinony that he intended the July |ayoff to be
per manent was inconsistent wth his other testinony as well as wth
that of other witnesses and is discussed in detail in subsection 6
bel ow
5. Test applicable to eligibility of laid off enployees.
Qourts have uphel d NLRB deci sions that enpl oyees who are laid
off for economc reasons and who have a reasonabl e expectati on

of reenpl oynent at the tinme when voter eligibility is determned are

eligible to vote in an election for a bargai ning representative. ®

The rational e behind this rule is that an enpl oyee who is laid off wth the
reasonabl e expectation of being called back to work as soon as the enpl oyer's
busi ness pi cks up has a continuing interest in the terns and conditions of
enpl oynent to which he or she wll probably return and, therefore, in the

sel ection of bargaining representative.® The rule has been applied by the
NLRB not only to year-round industries but al so to seasonal ones. The
test of whether a reasonabl e expectation of reenpl oynent exists is not an

enpl oyee' s perception, but objective evidence. ¥

35/ NLRB v. Jesse Jones Sausage (0., 309 F.2d 664, 51 LRRM 2501 (4th Q.
1962), citing Schobell Chemcal Go. v. NLRB, 267 F. 2d 922, 44 LRRM 2366 (2nd
dr. 1959) ; NNRBv. Freshn'd Aire (., 226 F. 2d 737,

30 LRRM 2732 (7th Gr. 1955); Wiiting Gorp. v. NLRB, 200 F. 2d 43,

31 LRRM 2132 (7th Ar. 1952); Mrlin-Rockwell Corp. v. NLRB, 116 F.2d 586, 7
LRRM 353 (2nd Ar.) 8 LRRVI458 (1941).

36/ Marlin-Rockwell Corp. v. NLRB, supra, note 35; D & H Farns, 192
NLRB 53, 77 LRRM 1721 (1971).

37/ NLRB v. Jesse Jones Sausage (0., supra, note 35.

38/ Al-Arwrican Dstributing G., Inc., supra, note 33.
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A layoff is presuned tenporary in the absence of sufficient
evidence to the contrary; nere assertion that a | ayoff was pernanent does not

rebut the presunption.®

This presunption is rooted in the policy of
enfranchising all eligible enpl oyees and of placing the burden of disproving
eligibility on the party who questions an enployee's eligibility.? Because
the presunption is rooted in policy, it is one which affects the burden of

pr oof . ¥

In determni ng whet her a reasonabl e expectation of recall exists,
the NLRB | ooks for evidence of an enpl oyer's seasonal pattern of |ayoff and
recal | ; statenents nade by supervisors about the |ikelihood of recall; the
enpl oyer's policy on layoff and recall; the reasons for the layoff; and a
decline in hiring over tine, other than that due to seasonal fluctuation.®
Mere assertions that a | ayoff was tenporary or pernanent are not determnative

in the face of objective evidence to the contrary. ®

6. Facts in their |egal context

It is clear that all the enpl oyees in question wth the exception
of Manuel Medina were laid off. These |ayoffs nust be presuned tenporary
under NLRB precedent unl ess the Enpl oyer presents sufficient evidence to the
contrary. Raynond' s testinony on the Vineyard's policy on |ayoff and recal |
contai ned one maj or inconsistency. He stated that all |ayoffs of enpl oyees

wer e per manent and

39/ Intercontinental Mnufacturing Gonpany, Inc., 192 NLRB 590, 77 LRRM
1857 (1971).

40/ See Labor Gode Section 1157; 8 Gal. Admn. Gode §20350(1975); re-
enacted as 8 CGal. Admin. Code 820355 (1976).

41/ Evidence Code Sections 605 and 606.
42/ See note 35 and cases cited therein.

43/ See Intercontinental Minufacturing GConpany, Inc., supra, note 39
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that he intended the July layoff to be pernanent, but on cross
examnation admtted that sonetines enpl oyees were laid off and told to
continue living in conpany housi ng because he expected to rehire themin
several weeks. The latter statenent is consistent with Castillo' s testinony
that a person could not stay in the Vineyard s | abor canps unl ess he or she
was an enpl oyee. Furthernore, an inference nay be drawn from Raynond' s
testinmony as to what enpl oyees were tol d about prospects of rehire at the
close of a work year that enpl oyees in good standi ng were encouraged to return
and gi ven an expectation of rehire.

The Enpl oyer introduced no evi dence on its seasonal pattern of
| ayoff and recall for years other than 1975. Records for that year show that
the harvest workforce was substantially snaller than the workforce used for
suckering and tying. Records for other years woul d show whether this was the
normal pattern or whether the harvest workforce was usual |y equal to or
| arge?: than the tying and suckering workforce so that laid off enpl oyees
coul d be said to have a reasonabl e expectation of rehire. The reason for the
| ayoff was clearly a | ack of seasonal work rather than an overall decline in
the Enpl oyer's busi ness operations. The length of the layoff is not
determnative unl ess the evidence showed that enpl oyees laid off that |ong
coul d not expect to be rehired, given the Enpl oyer's nornal enpl oynent
patterns.

The fact that the five enpl oyees in question were working
tenporarily at other jobs while waiting to be rehired is not determnative

absent evidence that it was not common practice anong
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enpl oyees | aid off under these circunstances to do so. ¥  There was no

evi dence to show that the enpl oyees had accept ed per nanent enpl oyrent
el sewhere. Their continued residence in conpany housi ng and contacts wth
Lopez affirned the continui ng enpl oyee-enpl oyer relationship wth the
Vi neyard,

Smlarly, the fact that the five enpl oyees had not been rehired at
the tine eligibility was determned is not critical. Their eligibility turns
on whet her they had a reasonabl e expectation of rehire, not whether they were

actually rehired. ®  The nost reliable evidence

of that is the Enpl oyer's pattern of enpl oynent over a nunber of years,
and this was not produced.
The five enpl oyees in question are distinguishable fromthe "on

call" enployees in Rod MLellan Go., 3 ALRB No. 6 (1976) whomthe Board said

wer e i ndi stingui shabl e from seasonal enpl oyees who had not yet been hired for
harvest. The two enpl oyees in that case worked sporadically part of the year
for the. Enpl oyer as needed, but recei ved no wages during the rel evant
eligibility period. The laid off enployees in this case worked substanti al
periods of time for the Enployer prior to their layoff and recei ved enpl oyee
benefits in the formof housing in the Vineyard s |abor canp during their

| ayof f which included the relevant eligibility period. The record shows that
| abor canp housi ng was reserved for enpl oyees actual | y working or enpl oyees
laid off wth an expectation of rehire. Wile Raynond may not have personal |y
known or given permssion to the five enpl oyees to live in the canp after

| ayof f, the evidence shows that

44/ See NLRB v. Atkinson Dredging (o., 329 F.2d 158, 55 LRRM 2598 (4th Q.
1964), cert, denied 377 US 965 (1964) , in which the court found enpl oyees
laid off wth a reasonabl e expectation of rehire eligible to vote where the
enpl oyer's hiring history showed that enpl oyees adj usted to busi ness and

wor kforce fluctuations by turning tenporarily to other

enpl oynent .

45/ NLRB v. Jesse Jones Sausage Conpany, supra, note 35.




forenman Lopez knew of their residence and did not ask themto | eave. Lopez
shared responsibility for housing at the canp wth Raynond and was the
Enpl oyer' s agent in this regard so that his conduct nust be considered that of
the Enpl oyer. Based on this evidence, the clear inference is that the five
enpl oyees continued to live in the canp with the Enpl oyer's consent because
they had an expectation of rehire at harvest. Fnally, foreman Hall told four
| aid off enpl oyees that they could continue living at the Yountville canp
until work becane available at harvest. Wile | do not feel that Hall had the
authority to permt the enpl oyees to renain in the canp, his statenents about
the likelihood of rehire carried substantial wei ght because of his power to
hire wth Raynond' s approval. Hs testinony is supported by Lopez's |ater
statenent to two of the enpl oyees that he had their nanes on the list for
rehire and his consent to their continued residence in the canp.

It is possible to infer fromLopez's statenent and Manuel Medina' s
residence in the Yountville canp that Medina was laid off and had a reasonabl e
expectation of rehire, however, there is a |ack of direct evidence that he
worked for the Mineyard during the year. Because of certain gaps in the
payrol | records and the absence of tine cards for the entire year, | cannot
conclude wth certainty that he was not an enpl oyee, but | find the evidence
of layoff and expectation of recall |ess convincing than that produced for the
ot her enpl oyees in question and do not find hi man enpl oyee laid off wth an
expectation of rehire.

As to the renaining five enployees, | find that they were laid off
w th reasonabl e expectation of rehire and shoul d have been

onsi dered enpl oyees during the payrol|l period used to determne voter

eligibility. During this period they were on the payroll in
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that they were receiving conpensation in the formof housing in return for
bei ng present and avail abl e for harvest work which they expected because of
statenents and prom ses nade by the Enpl oyer's

f or enen.

D Qurrent Payroll —Higibility of Qerical Enployees and
Assi stant For enan

Two cl erical enployees, Mary Jane Rossi and Enriquetta Dunck, were
not included on the list of eligible voters even though they worked for the
Enpl oyer in the relevant payroll period for determning eligibility. Neither
attenpted to vote in the election and their exclusion from.the |ist was not
raised by either party prior to the election. Neither was included anong the
enpl oyees working in the peak agricul tural period.

Rossi was Raynond' s personal secretary. She perforned general
office duties, including answering the tel ephones, typing, preparing payroll
records conpiled fromtine cards for conputer processing, and operating the
Mineyard s radio. Rossi also typed election naterials, such as a conpari son
of wages used in the election, for Raynond. She also typed or copied all of
the naterials introduced as Enpl oyer exhibits at the hearing. Dunck did not
testify at the hearing. Rossi stated that her duties were simlar to her own.

of fi ce personnel performing routine clerical tasks are
general |y considered agricul tural enpl oyees, unless they act in a

confidential capacity to persons responsi ble for an enpl oyer's

| abor - managenent rel ations policy. ©  Were the latter is true,

the enpl oyee is terned a confidential enployee and ineligible to

46/  Anderson Farns Go., 3 ALRB No. 48 (1977).
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vote. ¥

The evi dence shows that Raynond is the person responsi bl e

for the Mineyard s |abor relations policy. S nce Rossi and Dunck's duties
require that they performwork for Raynond in connection wth that policy,

they nust be considered confidential enpl oyees who were properly excluded from
the list of eligible voters.

Ed Tonito was a nechani c-assi stant foreman under shop mai nt enance
foreman Quy Sculatti. Unlike the seasonal agricul tural enpl oyees, Tonito
received a salary and a paid vacation. Ranch forenen and the cleri cal
enpl oyees were al so sal aried and received paid vacations. Tonito coul d not
hire and fire, but could recormend discipline. Raynond testified that he did
not consider Tonito a |leadnan. He was not included as an agri cul tural
enpl oyee in either the peak or the current payrol| periods, did not appear on
the list of eligible voters, and did not attenpt to vote in the el ection.

Supervi sors are excluded fromeligibility to vote in el ections
for bargaining representatives. A supervisor is any person having the
authority to do a nunber of acts enunerated in Labor Gode Section 1140.4(j)
so long as the exercise of authority is not of a nerely routine or clerical
nature, but requires the use of independent judgrent. ®  Among these acts
whi ch may nake a person a supervisor is the authority to effectively
recomend discipline. Gven the description of Tonito’'s duties and power
to recormend discipline, his title as assistant forenman, and testinony by
Raynond that he was not a leadnan, | find that he was a supervi sor under

the Act and properly excluded by the Enpl oyer fromthe list of eligible

vot ers.

47/ Henet Wiol esal e, 2 ALRB No. 24 (1976).

48/ See Dairy Fresh Products, 3 ALRB Nb. 70 (1977); Prohoroff Poultry
Farns, 2 ALRB Nb. 56 (1976).
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E Qurrent Payroll -—Bigibility of Two Enpl oyees
Chal I enged as Not in the Bargai ning ULhit

Two enpl oyees, Frank Sculatti and Daryl|l Shaw, appeared on the
list of eligible voters, but were challenged at the el ection by the UFW
on the ground that they were not in the bargaining unit. No evi dence was
introduced at the hearing by either party to substantiate the chal | enges,
therefore, they nust be considered as agricultural enpl oyees and eligible
voters.

V. Peak Agricul tural Enpl oynent
A Peak Payroll Period - Enpl oyer F gures
The Enpl oyer' s peak enpl oynent occurred prior to the
election in the week of May 18 through 24. The nunber of enpl oyees

working on each day in this period were as fol | ons: %

DCay 5/18 5/19 5/20 5/21 5/22 5/23 5/24
Enpl oyees -0- 121 127 128 128 129 -0-
Inthis period, My 18 was a Sunday and May 24 a Saturday. The sane
group of 129 persons worked in this week al though all 129 di d not
work every day of the period.

B. Peak Payroll Period - UFW A gunent

Prior to the hearing, the UFWsought to subpoena certain
records and docunents show ng payrol|l for agricultural enpl oyees for years

precedi ng and foll ow ng the cal endar year of 1975 in which the

49/ These figures are based on the totals on the nonthly summary in

Enpl oyer Exhibit 1 with a correction. At hearing the Enpl oyer's counsel
represented as an officer of the court that he had checked daily tine
cards entered in evidence as Enpl oyer Exhibit 2 against the nonthly
summary and found three ot her enpl oyees who worked in the period. Because
tinme cards are the foundation for the summary, he woul d show 121, 127,
128, 128, and 129 enpl oyees working this week. | have checked the cards
and have been unabl e to | ocate the three enpl oyees t o whi ch Enpl oyer's
counsel refers. (e enpl oyee was Ed Tonito who evi dence shows was a
supervi sor and properly excluded. Fromthe evidence it appears that

Enpl oyer' s counsel inadvertently stated that additional enpl oyees had
worked in the period, when he neant three of the 129 enpl oyees had wor ked
on days shown on the tine cards, but not on the nonthly sumary.
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el ection was hel d and show ng acreage farned by the Enpl oyer, grape
production, and production activities engaged in by enpl oyees from1973 to the
time of the hearing. This hearing officer revoked the subpoena as to those
nmatters which did not relate to the then current cal endar year of 1975. A
the hearing, parties were given an opportunity to reargue the revocation of
the subpoena. The UFWoffered to prove by the evi dence whi ch woul d be
obt ai ned pursuant to the subpoena that the period which the Enpl oyer clai ned
was its period of peak agricul tural enploynent was an unusual, if not uni que,
period in terns of the Enpl oyer's practices and that the nunber of enpl oyees
enpl oyed at that tine were not enpl oyed at any tine prior to or since, and
that evi dence, which the UPWwas not permtted to obtain due. to revocation of
t he subpoena, woul d substantiate its legal argunment that the period shoul d not
be consi dered controlling for purposes of determning peak agri cul tural
enpl oynent. Specifically, the UFPWcontended that peak enpl oynent in w ne
grapes usually occurs at harvest and that the reason it did not occur in 1975
at harvest was the planting of new vines in My, including the week, clained
to be peak. Normally Beringer has a fairly stable year-round workforce and
the special planting did not occur before or after 1975, therefore, My 1975
nust not be considered for purposes of neasuring peak. The UFWargues t hat
these facts require the peak be determned by examning nornal pattern of
enpl oynent for cal endar years before and after 1975 for years when no speci al
planti ng was done. For reasons di scussed bel ow, evi dence which was the
subject of this offer of proof and that sought by the subpoena duces tecum
were found not rel evant under existing Board precedent to the inquiry into
peak.

GONCLUSI ONS GF LAW

A petition for certificationis tinely filed when an
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enpl oyer's current payroll reflects 50 percent of peak agricul tural
enpl oyment for the current cal endar year. @  The peak requirenent
Is intended to ensure that a representation el ection i s conduct ed
at a tine when a representative nunber of an enpl oyer's enpl oyees are
present and eligible to vote.

Because enpl oynent patterns vary fromcrop to crop and from
enpl oyer to enpl oyer, the Board has recogni zed the need for a variety of
net hods for determning whether this peak requirenent is net. These various
net hods permt the peak determnation to be made on the basis of standards
which are flexible enough to permt resol ution of the overriding question of
whether a representative vote is possible at a given point in tine wthout the
constraints inposed by the rigid application of a purely nmathematical formul a

whi ch may not be applicable to the factual situation. In Mario Sai khon, Inc.

2 ALRB Nb. 2 (1976), the Board held that, where an enpl oyer's

50/ Labor Code Section 1156.4 whi ch provi des as fol | ows:
"1156.4. Recognizing that agriculture is a seasonal occupation for a
majority of agricultural enployees, and w shing to provide the
full est scope for enpl oyees' enjoynment of the rights included in this
part, the board shall not consider a. representation petition or a
petition to decertify as tinmely filed unl ess the enpl oyer's payrol l
reflects 50 percent of the peak agricultural enploynent for such
enpl oyer for the current cal endar year for the payroll . period
i nmedi ately preceding the filing of the petition.

"In this connection, the peak agricultural enploynent for the prior
season shal | alone not be a basis for such determnation, but
rather the board shall estinate peak enpl oynent on the basis of
acreage and crop statistics which shall be applied uniformy
tdhroughout the Sate of Galifornia and upon all other rel evant
ata."
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wor kforce fluctuated greatly because of turnover, a proper nethod for
determni ng peak was to take an average of the nunber of enpl oyee days wor ked
on all days of a given payroll period. In later cases the Board found that
this nethod had to be nodified where there were different payroll periods for
different groups of enployees,® or where a given payroll period contai ned
Sundays or ot her days which were not representative of the enpl oyee conpl enent

52/

on other days in the period. In still |ater cases,

the Board has indicated that proper nethod for determni ng whet her an
enpl oyer's payrol|l reflected 50 percent of peak woul d conpare the nunber of

eligible voters to peak agricul tural enploynent. ¥ Thus, in Kawano Farns,

Inc., 3 ALRB No. 25 (1977), the Board hel d that the regional director was free
torely on the two relevant payrolls supplied by the Enpl oyer and that, the
649 enpl oyees in the current payroll easily reflected 50 percent of the 930
enpl oyees enpl oyed |l ater that year at peak season and of the 796 enpl oyees
during the Enpl oyer's peak the precedi ng year.

The legal question in this case is whether the Board s decision in
Ranch No. 1 controls in all respects the correct nethod to be applied to the
facts of this case in order to determne whether the petition was tinely filed

wth respect to peak. The

51/ Luis A Scattini & Sons, 2 ALRB No. 43 (1976).
52/ Ranch No. 1, Inc., 2 ALRB No. 37 (1976).

53/ Val dora Produce Conpany, 3 ALRB No. 8 (1977); Kawano Farns, Inc., 3 ALRB
No. 25(1977).1n Valdora, the Board nade it clear that the current payroll was
not limted to persons on a piece of paper, but woul d i ncl ude the persons such
as enpl oyees absent due to illness or vacation, who would be eligible to vote.
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decision in Ranch No. 1 was prinarily concerned with application of a
variation of the nethod of averaging enpl oyee days worked first set’ forth in

Mario Saikhon, Inc.. Ranch No.1, elaborated on the Sai khon fornula in hol di ng

that unrepresentative days coul d be excl uded i n conputing the average nunber
of enpl oyee days worked in the rel evant payroll periods. Later cases,
however, indicate that another proper nethod for conputing the 50 percent of
peak requirenment is to conpare the nunber of eligible voters wth the

Enpl oyer' s workf orce whi ch represents peak agricultural enpl oynent. Thus,

Ranch Nb. 1, is not controlling on what nunber, eligible voters or average

nunber of enpl oyee days worked in the current payroll period, is to be
conpared to peak agricul tural enpl oynent to determne whet her peak is reached.

The UFWdoes not contest that the highest period of enpl oynent at
Beringer in 1975 occurred .in the week ending May 24, but argues that this
enpl oynent figure al one shoul d not be considered peak agricul tural enpl oynent
because it represented an abnornal pattern of enploynent. Specifically, the
UFWoffered to prove, through docunents sought in its subpoena duces tecum
that the normal pattern of enpl oynent at Beringer was one of relative

stability, that |evels reached in the spring of 1975 were uni que for
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the period from1973 to the present, that planting was perforned on newy
acquired land and that this planting and tendi ng of new vines was uni que to
the spring of 1975, that resul ting hi gh enpl oynent |evel had never been
reached before or since, and that workers doing planting conpleted job and did
not continue in the enpl oy of Beringer.

In Ranch No. 1, the Board interpreted Labor GCode Section 1156.4 to

nean that the Board is required "to take into account crop and acreage
statistics only when it is alleged that peak wll occur at sone future point
in the calendar year." Were peak had al ready occurred in a year, the Board
stated that no suppl enental data on crop or acreage statistics was necessary
to determne whether the peak requirenent was net. Udder this precedent, the
records requested by the UFWfor cal endar years other than 1975 were not

rel evant since the i ssue was not one of prospective peak.

In this case the peak agricul tural enpl oynent occurred prior to the
election in the week ending May 24. No enpl oyees worked on Sat urday and
Sunday in that week. The nunber of enpl oyees wor ki ng Monday t hrough Friday
were either 121, 127, 128, 128, and 129 or 122, 126, 127, and 129 dependi ng on
which of the Enployer's records is used. S nce Raynond testified that the
daily tine cards were the nost accurate reflection of work perforned and
fornmed the basis for the nonthly summary sheet introduced as Enpl oyer Exhi bit
1, | conclude that the fornmer set of figures represents the nunber of
enpl oyees working on the days in this period. As wll be seen, the peak
requirenent is net regardl ess of which set of nunbers is used.

Under the Enpl oyer's Ranch No. 1 approach to peak in this case,
the nunber of enpl oyees worki ng each day woul d be added to produce a total

of 633 enpl oyee days worked. Excluding an
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unrepresentative Saturday and Sunday when no enpl oyees worked and divi di ng by
five days then produces 126.6 average enpl oyee days wor ked.

The Enpl oyer woul d then nake an identical conputation for the
payrol | period preceding the el ection. Adding 56, 57, 48, 43, and 48
enpl oyees working on the days in this period produces 252 enpl oyee days
wor ked, whi ch when divided by five days, produces 50.4 average enpl oyee days
wor ked. The Enpl oyer woul d not include the three di sabl ed enpl oyees and five
enpl oyees laid off wth a reasonabl e expectati on of rehire whom!| determ ned

were eligible voters in naking its conputations. *

The Enpl oyer correctly applied the Ranch No. 1 nethod of conputing
peak to the facts in this case, but I find that nethod i nappropriate under the
facts of this case. Frst, for the reasons stated above, | find that the
ei ght enpl oyees incorrectly excluded fromeligibility are relevant to the peak
determnation and shoul d have been included on the payroll as eligible voters.
% Second, the specific rational e which | ed the Board to devel op the averaging

nethod used in Mario Sai khon, Inc. and Ranch No. 1 is not present in this

case. There is no daily turnover of the kind present in those cases, such

that the nunber of enpl oyees for the peak peri od

54/ The Enpl oyer notes that even if such enpl oyees were included, the peak
requirement still would not be net under its nethod of cal cul ation

55/ | note that seven and perhaps all eight, of the enpl oyees added to the
eligibility list also worked in the peak enpl oynent period. The Epl oyer's
net hod woul d count these enpl oyees at one end of the conparison, but exclude
themas representative voters at the other.
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equal s substantially nore than the nunber of enpl oyees enpl oyed on any one
day. There is no change in the 129 enpl oyees who work in peak period ot her
than the nunber of themworking on any given day. S nce peak agricultural
enpl oynent is an estinate of the nunber of enpl oyees required to perform
specific agricultural labor on a given acreage of a particular crop, it mght
be proper to average in this period. O the other hand, the actual nunber of
enpl oyees working in the peak period nmay al so be reflective of the Enpl oyer's
needs in this case.

The current payroll period nust be conpared to this peak
agricultural enpl oynent to determne whether the peak requirenent is net.
Uhl i ke peak agricultural enploynent, the current payroll represents a real
nunber of enpl oyees eligible to vote. The sol e concern i s whet her the
eligible enpl oyees refl ect 50 percent of peak agricul tural enpl oynent so that
their votes can be considered representative of the w shes of the Enpl oyer's
wor kforce. The | anguage of Labor Code Section 1156.4 with respect to peak and
that of Labor Code Section 1157 on eligibility to vote is identical in
referring to the current payroll preceding the filing of the petition. As
di scussed above, payroll does not refer to a particul ar piece of paper.
Certain enpl oyees are eligible to vote and considered to be on the payrol l
even though their names do not appear on the actual payroll list. Inthis
case, the payroll consists of the 57 enpl oyees on the list plus three disabl ed
enpl oyees and five others laid off wth a reasonabl e expectation of rehire for
a total of 65 enployees. S nce 65 is nore than 50 percent of either the 126.6
obt ai ned by averagi ng, or 129 obtai ned by enpl oyee count, the petition was

tinely filed wth respect to peak.
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RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usions, |

recomend that the Enpl oyer's objections be di smssed

and that the Uhited FarmWrkers of Averica, AFL-AQ O be certified
as the excl usive bargaining representative of all the agricultural enployees
of the Enployer in &. Helena, CGalistoga, Yountville, and Napa, California.
DATED Qctober 26, 1977

Respectful |y submtted,

(] <
e

JAMES FLYNN
I nvestigative Hearing Exam ner
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BEXHB TS

Monthly register for January to June, 1975.
Daily tinme cards for May 18 to 24, 1975.

Summary fromdaily tine cards for payroll period from

Cctober 12 to 18, 1975.

Daily tinme cards for Cctober 12 to 18, 1975.
Conputer printout for ctober 12 to 18, 1975.

Dai ly tonnage reports for Cctober 12 to 18, 1975.

V@r knen' s conpensation clains for 1975.

Enpl oyer' s reports of occupational injury or illness.

Checks i ssued by payrol |
. Gonputer printout payroll
11.

period for 1975.
records for 1975.

Enpl oynent applications reflecting | abor canp address for 1975.

Heal th benefit clains in four payroll periods precedi ng Cctober 12 to 18,

1975.

Heal th benefit clains for May 1975 through Decenber 1976.

Codes used on daily tinme cards.

Health clains for enpl oyees wth no work on certain days from Qct ober

12 to 18, 1975.

Bi vi ano Zanor a

Sal vador Gobi an

Ant oni 0 Mbya

Franci sco Andrade

Raf ael Quri el

Ranmon Vargas P ancarte
Roberto Al onzo Mendez
Reuben Pani agua

Manuel Medi na
Fernando Medi na



ALRB

1. Qder revoki ng subpoena duces tecumfor enpl oyer records, petition
to revoke, subpoena duces tecum

2. Petition for revocation of subpoena duces tecumfor Board records.



The followng is a list of where testinony by vari ous w tnesses appears on the
official record. This should assist the parties in preparing exceptions and
responses to the decision of the investigative hearing examner which contain
proper citations to the record. The first nunber is the tape cassette; the
second is the approxi nate frame nunber at which testinony begi ns:

Tape 1-1 Qpening statenent of hearing officer.
60 Reargunent of revocation of UFWsubpoena duces tecum

Tape 2 - 250 Roy Raynond
Tape 3 - 1 Raynond
Tape 4 - 1 Raynond
Tape 5 - 1 Raynond
Tape 6 - 1 S npson

20 S npson

315 Mary Jane Rossi

Tape 7 - 1 Argunent on subpoena duces tecumof Board records -
cont i nued
215 Manuel Gastillo

Tape 8 - 1 Gastillo

Tape 9 - 1 Gastillo
140 Frank Lenus
390 Robert o Lopez
510 Roy Raynond

Tape 10 - 1 Raynond
50 Cenni s Hal |
205 Raynond

Tape 11 - 1 Raynond
266 Heari ng cl osed



STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:

WNE WRLD, INC, dba,
BER NGER M NEYARLS,

Enpl oyer, Case Nb. 75-RG50-S
and

WN TED FARM WIRKERS -
AVBR CA AFL-AQ

Petitioner.

Gary P. Sholick, of Littler,
Mendel son, Fastiff & Tichy, for the

Enpl oyer.

O anna Lyons, for the Uhited Farm
Wrkers of Arerica, AFL-A Q

DEAQ S ON

S atenent of the Case

JAMES E FLYNN Investigative Hearing Examner: This case was heard
before ne on Novenber 21, 1978 in . Helena, Galifornia on remand fromthe
Agricultural Labor Relations Board (hereafter the "Board"). By Notice of
Reopened Hearing i ssued Cctober 16, 1978, the Board directed that evi dence be
taken on the limted i ssue of whether the 1975 peak enpl oynent |evel of Wne
VWrld, Inc., dba, Beringer Vineyards (hereafter the "Enpl oyer"” or "Beringer")
was a unique one in that a simlar peak was never reached either prior to or

si nce that year.



Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedi ngs. Because of the novel |egal
i ssue i nvol ved, both parties requested and were given the opportunity to
submt post-hearing briefs. These briefs were filed on Decenber 19, 1978,
together with a stipulation as to certai n evidence introduced at hearing.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, | nake the follow ng findings of fact, conclusions and
r ecommendat i ons.

Fi nding of Facts

. Petitioner Gontention: Uhi que Peak Enpl oynent

The Enpl oyer filed objections to a representation el ection
conducted on Cctober 27, 1975. The objections set for hearing all eged that
the certification petition filed by the United FarmWrkers of Anerica, AFL-
AQ (hereafter the "UFW) was untinely in that the peak enpl oynent
requi renments of Cal. Lab. Code 88 1156.3 and 1156.4 were not satisfied.

The URWcontended that the el ection was conducted at a tine when
the current payroll reflected 50 percent of peak agricul tural enpl oynent and
offered several alternative theories in support of this argument. This
hearing officer found nerit in one theory, but revoked in part a UFWsubpoena
duces tecumfor information relevant to the theory at issue in the reopened
hearing based on an interpretation of rel evant statutory provisions and the

Board s decision in Ranch No. 1, 2 ALRB No. 37 (1976). Under this latter

theory, the UFWargues that the Empl oyer's peak agricul tural enpl oynent in
1975 was uni que and was only matched in one other year between 1960 and 1978.

Because of that fact and evi dence



that the peak agricultural enploynent was consistently |ower in every year
after 1975, the UFWargues that the nunber of eligible voters in 1975 was
representative of the Enpl oyer's work force and that the statutory peak
enpl oynent requi renents were met.
1. The BEvidence

The Enpl oyer is a corporation owned by the Labruyere famly in
Prance. Its prinmary functions are the managenent of |and devoted to the
grow ng of w ne grapes and the production and nmarketing of wne. The |and
nmanaged by Beringer is located prinmarily in the Napa and Sonona Valleys and is
owned or |eased by Qosse & Bl ackwell Preferred Vineyard Properties. It
I ncl udes bot h produci ng vineyards and | and which is either bare or in sone
stage of devel opnent into vineyards.

Beringer al so operates a wnery wth a capacity of 5,000 gal |l ons.
The w nery produces California wnes fromgrapes grow on nmanaged | and or from
grapes purchased under contract fromother growers in the North Coast
Gounties, Santa Barbara Gounty, and the San Joaquin Valley. The Enpl oyer then
narkets these w nes under the Beringer and Los Hernmanos | abel s and al so
European w nes inported fromFrance, Italy, and Gernmany under the Qosse &
Bl ackwel | | abel .

Evi dence relevant to the Enpl oyer's peak agricul tural
enpl oynent was i ntroduced for cal endar years 1960 through 1978. Sone
evi dence was al so produced on Beringer's future plans for cal endar year
1979 and subsequent years. The evidence indicates that the size of
Beringer's agricultural work force fluctuates over a period of years in
response to a nunber of variables. The nost significant of these is the

Enpl oyer' s projection of mnarket



demand for its donmestic wnes. R chard Maher, the Enpl oyer's president,
testified that Beringer periodically does | ong-termprojections of the nunber
of bottles of its particular wnes it expects to sell. This tells the
Enpl oyer how nany gal lons of a particular wne wll be needed. Beringer then
determnes what percentage of various grape varietals are used in its w nes
and estinates the nunber of gallons of each varietal needed to neet its
projected sales. This gallon figure is used in turn to cal cul ate the nunber of
tons of each varietal needed. By conparing the tonnage figures for each
varietal needed wth Beringer's actual avail abl e tonnages from existing
pl anti ngs or contract purchases, the Enployer is able to determne its | ong-
range need to purchase or sell grapes.

Beri nger nakes a nunber of decisions based on these projections of
suppl y needs. The nost critical decision relating to the nunber of
agricultural enpl oyees to be enpl oyed i s whether new vineyards are to be
devel oped to neet a shortage of grapes or existing vineyards sold or replanted
to meet an oversupply of a certain varietal. Roy Raynond, Beringer's vineyard
nmanager, testified that the agricultural work is generally divided i nto work
on devel opnent of new vi neyards or on production tasks connected wth existing
vineyards. This work is carried on simultaneously in many nonths of a given
calendar year. In a typical year, enployees woul d do pruning and tying of
vi nes on produci ng vineyards in January, February, and March. Devel opnent
wor k on new vi neyards woul d be done only if rainfall was sufficiently light to

allowwork to be done. In March and April, enpl oyees



woul d do tractor driving operations? cleaning, tying and pruning vines; and
frost protection on producing vineyards. Devel opnent work on new vi neyar ds
general ly would begin in May as the rains stopped and woul d continue until
Qct ober or Novenber when the rai ny season began. Enpl oyees doi ng devel opnent
work woul d clean fields, disc, stake, lay out newfields, plant, and irrigate.
Producti on operations |ike suckering, irrigating, and pesticide application
woul d be done at the sane tine until July and August when production work
tapered off. The Enpl oyer woul d then watch the grapes and perform ot her
limted production tasks until grapes reached the desired sugar |evel s and
were ready for harvest in the nonths of Septenber, Qctober, and Novenber.
Decenber was a slack nonth in which the nunber of enpl oyees was general |y
| ower than at any other tine during the year.

From 1960 to 1971, Beringer did not engage in any significant
devel opnent work on new vineyards. The Enpl oyer planted 500 acres in the six
years between 1960 and 1965 with no nore than 175 planted in a singl e year.
An average of |ess than 50 acres a year was planted in the other years prior
to 1972,

Inthe early 1970's a boomin the wi ne industry occurred which | ed
a nunber of large corporations to invest in the industry. Extensive planting
and devel opnent of new vi neyards occurred in the Napa Val | ey and t hr oughout
Galifornia, particularly in varietals such as Pinot Noir, Cabernet Sauvi gnon
and P not Chardonnay. Beringer was part of this devel opnent boom In 1972 it
pl anted approxi mately 126 acres of new vi neyards and followed this wth

plantings of 393 and 735 acres in 1973 and 1974 respecti vel y.



The nunber of enpl oyees enpl oyed by Beringer in these years of
| arge scal e devel opnent of new vi neyards increased since devel opnent work went
on fromMay through Cctober at the same tine that production work was bei ng
done on produci ng vineyards. Thus, the largest payroll for Beringer in 1973
was 101 enpl oyees. In 1974, this figure rose to 138 whi ch was the hi ghest
nunber of enpl oyees on a payroll at any tine between 1960 and 1978, The high
enpl oynent | evels for these two years was consistent with Raynond' s testinony
that it takes approximately three or four years, of which the first two are
nost | abor intensive, to devel op and bring new vines into production. For
exanpl e, 66 workers did harvest work and 35 other work on Cctober 3, 1974.

The expected increase in w ne sal es whi ch had produced these hi gh
enpl oynent levels did not nmaterialize to the extent expected, |eaving Beringer
wth a large oversupply of grapes and plans to devel op even nore new
vineyards. On February 1, 1975, the Enpl oyer hired Maher as its president to
deal wth its probl ens. Miher i medi ately began an assessnent of Beringer's
situation. After two nonths of study, he drafted a report dated April 2, 1975
i n which he set forth the prinmary problens facing Beringer and suggested
sol uti ons. Maher's concl usi on, which had the greatest inpact on the size of
the agricultural work force, was that Beringer had nore grapes than it could
sell. Furthernore, Maher found that Beringer had an inbal ance in its grape
mx. that is, it had nore red varietals, prinarily Cabernet Sauvi gnon, than
whi te.

To correct the oversupply problem Maher then initiated a nunber of
actions. Sonetine in March, 1975 he directed vi neyard nanager Raynond to stop

all planting of new vineyards. According
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to Maher, Beringer had intended to plant 200 acres of new vines in 1975. Maher
al so ordered Raynond to stop all devel opnent work on previously undevel oped
land. Beringer also nodified five |eases it had with other growers by
postponing its obligations to plant newvines on their land. At the sane tine,
the Enpl oyer attenpted to get growers in other parts of California, who had
contracts to deliver grapes to Beringer, to cutback on or termnate their
deliveries. Finally, a planned increase in the capacity of the wnery to
18,750 gallons was limted to 5,000 gal | ons.

Beringer conpl eted work on the |l and on whi ch devel opnent had begun
in 1973 and 1974 and did extensive replanting of existing vines which had been
danaged by P erce's disease. Raynond testified that after this work was
conpleted in the spring he told forenen to determne whi ch enpl oyees woul d be
| ai d of f because Beringer was ceasing further devel opnment of new vi neyards
until further notice. Layoffs were nade in June and July, 1975. Raynond

testified that he personally or the forenen tol d enpl oyees the
reasons for the |ayoffs.?

This cutback in devel opment work contributed to a nuch | ower
nunber of enpl oyees working at harvest in 1975 than in the previous two

years in which sone devel opnent work had gone on

1/ The Enpl oyer's post-hearing brief requests ne to reconsi der ny previous
finding that certain enployees laid off in July did not have a reasonabl e
expectation of re-enploynent at the tine of the election on the basis of this
testinony. | decline to do so for two reasons. Frst, this i ssue was not
noticed for hearing on renand and was not fully litigated. Second, Raynond' s
testinmony while rel evant does not concl usively show that the five enpl oyees
were anong those who were to be pernanently, as opposed to tenporarily, laid
off. 1 note that three of the five in fact returned to work in years
subsequent to 1975.



during harvest. In addition, the harvest work force was | ower than in the past
because in 1975 the Enpl oyer began experinenting with a mechani cal harvester.
Thus, while the spring work force nunbered approxi mately 129 enpl oyees at its
hi ghest poi nt, when previously started devel oprent work was conpl eted, the
nunber of enpl oyees at harvest never exceeded 57.7

The norat ori umon naj or devel opnent work continued for the next
three years, although sone devel opnent work was done on 85, 8, and 72 acres in
1976, 1977, 1978 respectively. The | and devel oped in 1977 and 1978 i ncl uded,
sone of the | eased | and on whi ch Beringer had gotten a postponenent of its
planting obligations in 1975. In this sane three-year period, Beringer sold
approxi natel y 487 acres of devel opnent and production | and. No new | eases were
acqui red by Beringer since 1975.

Beringer al so continued to use nechani cal harvesters from1975 to
1978, with one nachine being used in 1975 and 1976. Qhe or two nachi nes were
used in 1977. Beringer used three nmachines in 1978, one of whi ch was supplied
under contract. Mher testified that three nachi nes were used because hot
weather in the fall of 1978 shortened the ripening period and nmade it
necessary to use nechani cal harvesters to harvest | arge acreages devoted to
certain grapes, principally Cabernet Sauvignon at the Ganbl e Ranch. The

deci sion was apparent|ly nade on the advice of Raynond that a

2/ This figure reflects the highest nunber of enpl oyees appearing on a harvest
payrol | as reflected by Enpl oyer Exhibit 9. | have found in ny earlier

deci sion that eight other enpl oyees who were either on disability |eave or
laid off wth a reasonabl e expectation of re-enploynent were al so eligible
voters and shoul d have been counted for purposes of determning whether the
peak requirenent was satisfied.
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sufficient nunber of harvest enpl oyees could not be found to do the
necessary work in the tine avail abl e.

The conbi nati on of di mnished devel opnent work and use of
nechani cal harvesters produced peak enpl oynent figures significantly |ower
than in previous years. Thus, the hi ghest nunbers of enpl oyees in any payroll
period during 1976, 1977, and 1978 were 79, 75, and 74 respectively. The
hi ghest nunbers of enpl oyees at harvest in these sane years were 77, 70, and
68.

Maher testified that the wne industry was again anticipating a
| arge increase in wine sales in the 1980s based on projections of increases in
the per capita consunption of wne by Anericans. Beringer's capital
I nvest nent proposal for 1979 included plans to plant nore than 300 acres of
new vi neyards. Mher stated that together wth plans to graft sone white
varietals onto 100 acres of red varietal root stock this woul d increase the
nunber of enpl oyees working agai n and begin to produce peak enpl oynent |evels
conparabl e to the years 1973, 1974, and 1975.

Goncl usi on

| make no concl usions as to whether in light of this evidence the
peak requirenents of Cal, Lab. Code 88 1156.3 and 1156.4 were satisfied. The
issue is one of first inpression and involves interpretation of the statute
and Board precedent which appears to limt evidence on peak agricultural
enpl oynent to the cal endar year in which the election is held unless an
enpl oyer contends that peak agricultural enploynent will not be reached until

sone time after the election. See, Ranch No. I, supra.




A question involving statutory interpretation and overruling,
di sti ngui shing, or uphol ding Board precedent is one for the Board itself.
The facts are not in substantial dispute.

Therefore, under 8 CGal. Admn. Gode 820365 (f) (7), | certify the
| egal question at issue to the Board. Parties have al ready submtted extensive
| egal argunents in support of their respective positions, but have 14 days
fromservice of the notice of certification of the issue to the Board to file
addi tional argunents or exceptions to the findings of fact contained in this
deci si on.

DATED January 29, 1979
Respectful |y submtted,

Qi & Vo

JAMES E FLYNN
I nvestigative Hearing Exam ner
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	UNITED FARM WORKERS OF
	UFW ....................  45
	No Union  ..............  10
	In 1975 he worked every payroll period from March I through
	September 27.19/    Records show that he was off work from September 22



	May 3, 1974. 23/  He worked every payroll period between March 15 and
	
	
	
	September 6 and 13, but did not work again for the Employer the
	Plancarte, Francisco Fernando Medina, and Manuel Medina.  Their claim
	Investigative Hearing Examiner







